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Concluding ﬁnancial transac ons with South African public
en es: the legal considera ons
by Clinton van Loggerenberg, Deborah Carmichael and Ntando Siswana

Following South Africa’s sovereign credit ra ng downgrade by ra ngs agencies Standard & Poor’s, Fitch and, on 9 June 2017,
Moody’s, as well as developments in poli cal circles around allega ons of “state capture”, rela ons between private business
and the country’s public en es have become a hot topic.
An important aspect of the interac on between private business and public en es is the ﬁnancing that private lenders
(such as banks, private equity ﬁrms and hedge funds) advance to public en es, such as state‐owned companies.
Lenders, bondholders and hedge counterpar es expect that, from a legal perspec ve at least, the ﬁnancial transac ons that
they conclude with public en es create legal, binding and enforceable obliga ons on the state and/or the relevant public
ins tu on with which they are contrac ng.
Below are some of the main legal considera ons to bear in mind when transac ng with South African public en

es.

Sec on 66 of the PFMA
The Public Finance Management Act, 1999 (the “PFMA”) is the principal legisla on governing public ﬁnance in South Africa.
It was enacted to promote, among other things, the eﬃcient and eﬀec ve management of public ﬁnances.
Sec on 66(1) of the PFMA prohibits an ins tu on, to which the PFMA applies, from borrowing money, or issuing a
guarantee, indemnity or security, or entering into any transac on that binds or may bind that ins tu on to any future
ﬁnancial commitment, unless such borrowing or other transac on is authorised in terms of the PFMA and, in the case of
public en es, is also authorised by other legisla on that is not in conﬂict with the PFMA.
Consequences of non‐compliance
There are serious consequences when an ins tu on to which the PFMA applies fails to comply with sec on 66 of the PFMA.
Sec on 68 of the PFMA provides that, if a person lends money to an ins tu on to which the PFMA applies or purports to
issue, on behalf of such an ins tu on, a guarantee, indemnity or security, or enters into any other transac on which
purports to bind such an ins tu on to any future ﬁnancial commitment, without complying with sec on 66 of the PFMA, the
state and/or that ins tu on will not be bound by the lending contract or the guarantee, indemnity, security or other
transac on.
The consequences of purpor ng to conclude a transac on that has not been approved under the PFMA are even more dire
for an oﬃcial of a public en ty. Sec on 86(3)of the PFMA imposes a criminal penalty on a person who purports to act on
behalf of a public en ty or who enters into a contract that purports to bind a public en ty to a future ﬁnancial commitment.
If found guilty, such a person may be liable on convic on to a ﬁne or imprisonment for up to ﬁve years.
“Public en ty”?
The PFMA applies to, among others, government departments, cons tu onal ins tu ons and public en
in schedule 2 and 3 of the PFMA.

es listed

The PFMA deﬁnes a public en ty as a na onal or provincial public en ty. This deﬁni on extends to na onal and provincial
government business enterprises, boards, commissions, companies, corpora ons, funds and any other en es that:
1. have been established in terms of na onal or provincial legisla on;
2. are fully or substan ally funded either from the Na onal Revenue Fund or by way of a tax, levy or other money imposed
in terms of na onal legisla on; and
3. are accountable to Parliament.
In establishing whether a counterparty is a public en ty to which the PFMA applies, the ﬁrst place to look would be the
schedules to the PFMA. If not speciﬁcally listed in the PFMA, a further analysis would be required to determine whether that
en ty meets the other requirements to be considered a public en ty.
The Minister of Finance has powers to exempt any ins tu on to which the PFMA applies, or any category of those
ins tu ons, from any speciﬁc provisions of the PFMA.
Does the transac on involve a “future ﬁnancial commitment”?
Determining whether or not a transac on falls into the category of a future ﬁnancial commitment is not always
straigh orward. The prevailing case law dealing with the meaning of the term future ﬁnancial commitment is not par cularly
clear. This means that a case‐by‐case analysis is required for each transac on, and speciﬁc legal advice should always be
sought in this regard.
Is the transac on properly authorised?
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Is the transac on properly authorised?
Sec on 66(3) of the PFMA prescribes the persons through whom public en es may borrow money or issue a guarantee,
indemnity or security, or enter into any other transac on that binds or may bind that public en ty to any future ﬁnancial
commitment.
A public en ty listed in schedule 2 of the PFMA may only enter into such transac on through its accoun ng authority,
namely, its board of directors.
When dealing with a schedule 2 public en ty, it is important to ensure that:
1. the transac on has been properly authorised by the accoun ng authority; and
2. the resolu ons in terms of which the transac on have been authorised comply with the requirements of sec on 66 of
the PFMA.
Delega on of authority
The boards of some public en es purport to delegate the authority to approve loans or other transac ons for a future
ﬁnancial commitment to a speciﬁc person or persons occupying certain posts in that ins tu on. According to sec on 66(6) of
the PFMA, such a delega on can only be given with the prior wri en approval of the Minister of Finance. It is not suﬃcient
to simply no fy the Minister of Finance – prior approval, in wri ng, must be obtained.
Where a transac on appears to be approved by anyone other than the accoun ng authority for that ins tu on, it is
impera ve to ensure that there is a valid delega on of the accoun ng authority’s authority in place, and that such
delega on of authority enjoys valid ministerial approval.
Submission of the borrowing programme
Sec on 66(7) of the PFMA prescribes that an en ty authorised to borrow money must annually submit to the Minister of
Finance a borrowing programme for the year. Furthermore, such en ty may not borrow money in a foreign currency above a
prescribed limit, except when that public en ty is a company in which the state is not the only shareholder.
Lenders to public en es need to sa sfy themselves that the public en es to which they are lending money have, in fact,
submi ed their borrowing programmes to the Minister of Finance for that year. Further, where the borrowing is
denominated in foreign currency, such borrowing must be within the prescribed foreign currency borrowing limits.
Other legisla on
In addi on to the PFMA, public en es will o�en also be governed by speciﬁc legisla on in terms of which they have been
established. This legisla on must be considered together with the provisions of the PFMA.
It is important to note that in the event of any inconsistency between the PFMA and any other legisla on, the provisions of
the PFMA prevail.
Conclusion
A public en ty borrower's/counterparty’s non‐compliance with sec on 66 of the PFMA has very serious implica ons. For the
party transac ng with the public en ty, there is the risk that the transac on will be void and therefore unenforceable. For
oﬃcials or employees ac ng on behalf of a public en ty, there is the risk of criminal convic on, which comes with the
prospect of prison me.
It is very important for par es to involve legal counsel right at the beginning of any transac on involving a public en ty
where a loan, a guarantee, indemnity, security or any other future ﬁnancial commitment may be involved.
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