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On 1 December 2017, the Minister of Economic Development announced the release of the Compe on Amendment Bill,
2017 (the “Compe on Bill”) for public comment. Following the closure of the period for public comments in the ﬁrst
quarter of 2018, a revised Compe on Bill (the “Revised Compe on Bill”) was tabled before Parliament on 11 July 2018.
As with its predecessor, the stated objec ve of the Revised Compe on Bill is to remedy structural defects present in the
South African economy (including the high levels of economic concentra on in various markets) by amending the
Compe on Act, 1998 (“Compe on Act”). The Revised Compe on Bill also introduces addi onal objec ves, which
include:
a strengthening of the penalty regime;
the introduc on of greater ﬂexibility in the gran ng of exemp ons that promote transforma on and growth;
interven on by the Na onal Execu ve in rela on to mergers that aﬀect the na onal security interests of South Africa;
and
providing the Compe on Commission (the “Commission”) with powers to conduct impact studies.
Penalty provisions
The Revised Compe on Bill proposes a number of amendments to give eﬀect to the objec ve of strengthening the penalty
regime of the Compe on Act, including an increase to the maximum administra ve penalty payable from 10% to 25% of a
ﬁrm’s turnover in South Africa and its exports from South Africa during the preceding ﬁnancial year if the conduct
cons tutes a repeat oﬀence. The quantum of a penalty may be further ampliﬁed by the turnover of any ﬁrm that controls
the ﬁrm found to have engaged in the repeat oﬀence. The controlling ﬁrm will be jointly and severally liable for the
prohibited prac ce carried out by the controlled ﬁrm. The purpose of this inclusion is to encourage parent companies to
ensure that subsidiaries are compe on law compliant.
Abuse of dominance and price discrimina on
The Revised Compe on Bill proposes a number of changes to the provisions of the Compe on Act that regulate abuse of
dominance. These amendments include replacing references in the provision to “consumers” with “customers”. According to
the Memorandum on the Objects of the Compe on Bill, 2018 (the “Memorandum”), the ra onale for this change is that all
customers involved in commercial transac ons should be protected from excessive prices, as opposed to consumers only.
Moreover, the Revised Compe on Bill proposes amendments that will (i) prevent a dominant ﬁrm from requiring a supplier
to sell at a price that impedes that supplier’s ability to par cipate in a market and (ii) make speciﬁc reference to the
prohibi on of “margin squeeze” (eﬀec vely codifying the case law to this eﬀect).
As regards price discrimina on, the current Compe on Act requires the complainant to prove, inter alia, that the price
discrimina on is likely to have the eﬀect of “substan ally preven ng or lessening compe on”. The Revised Compe on Bill
proposes the removal of the qualiﬁer “substan ally”, which serves to lower the burden of proof required for such a
contraven on. According to the Memorandum, this dele on will be to the beneﬁt of small and medium businesses falling
vic m to price discrimina on in circumstances where they cannot demonstrate a “substan al” preven on or lessening of
compe on.
Merger regula on and “na onal security interests”
The role of public interest considera ons in the context of the merger control regime is elevated under the Revised
Compe on Bill. Speciﬁcally, sec on 12A will poten ally be amended such that the compe on authori es must s ll
consider public interest issues rela ng to a merger, even if the proposed transac on will not result in the substan al
preven on or lessening of compe on.
The Revised Compe on Bill also calls for considera on to be given to cross-ownership and cross-directorships of the
merging par es and the merged en ty. Previous mergers engaged in by one or more of the merging par es must also be
considered. According to the Memorandum, these mechanisms will serve to monitor creeping concentra ons which, if le
unmonitored, may allow merging par es to establish strategic barriers to entry.
In circumstances where an acquiring party is a foreign-owned company (including any ﬁrm that is incorporated or eﬀec vely
managed outside of South Africa), the president is empowered to cons tute a commi ee comprised of ministers and oﬃcials
with the power to intervene when the proposed merger may adversely aﬀect the country’s na onal security interests.
“Na onal security interests” is broadly deﬁned to include, among others, defence capabili es, the use or transfer of sensi ve
technology outside of South Africa, the supply of important goods/services to ci zens or the government, enabling or
facilita ng the ac vi es of illicit actors (eg, terrorists) and the economic and social stability of South Africa. Under this new
sec on 18A, a foreign acquiring ﬁrm will be required to ﬁrst no fy the commi ee of any intended mergers. The commi ee
will be granted the power to either prohibit the transac on or to permit subsequent no ﬁca on to the Commission.
Importantly,
the Commission may not consider the proposed transac on un l a er it has received the decision from the
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The Revised Compe on Bill gives the Commission greater powers to police merger condi ons by empowering the
Commission to make any appropriate decision regarding any condi on rela ng to a small or intermediate merger.
Market inquiries
The Revised Compe on Bill proposes that the Commission be required to consider speciﬁc issues, such as whether there
are structural features of a market that have an adverse eﬀect on compe on (including levels of concentra on and barriers
to entry for small and medium businesses and ﬁrms owned by historically disadvantaged persons). Following a market
inquiry, the Commission has a duty to remedy structural features iden ﬁed as having an adverse eﬀect on compe on in the
market, which includes remedies such as dives ture.
The Commission’s ﬁndings and orders pursuant to a market inquiry (excluding ﬁndings on dives ture) are binding on the
par es involved, unless challenged before the Compe on Tribunal (the “Tribunal”). Orders as to dives ture may only be
imposed by the Tribunal on the recommenda on of the Commission. Notably, the Revised Compe on Bill allows for an
appeal (rather than a review) to be brought to the Tribunal against any decision taken by the Commission pursuant to a
market inquiry.
Other notable amendments
In addi on to the above, the Revised Compe

on Bill proposes:

a revised approach to predatory pricing engaged in by a dominant ﬁrm which seeks to clarify the economic considera ons
used to establish preda on;
that the Commission will be required to publish guidelines rela ng to the applica on of the provisions on horizontal and
ver cal restric ve prac ces, respec vely. This is intended to provide clarity and promote consistent applica on of the
relevant sec ons in the Compe on Act;
the introduc on of addi onal grounds that must be considered when gran ng exemp ons, including (i) the ability of
small and medium businesses and ﬁrms owned or controlled by historically disadvantaged persons to enter and
par cipate in a market; and (ii) compe on and eﬃciency gains that promote employment or industrial expansion;
the repeal of Chapter 2A of the Compe on Act, which deals with complex monopolies; and
empowering the Commission to study the impact of decisions by the South African compe on authori es with the aim
of enhancing the Commission’s advocacy powers and facilita ng meaningful assessment of the impact of those decisions
on the compe ve landscape in South Africa.
For more informa on on the Revised Compe

on Bill, please contact ENSafrica’s an -trust/compe

on team.
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