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It is becoming increasingly easy for employees in the workplace to record conversa ons, mee ngs and disciplinary enquiries without the
consent of the employer to do so. The advancement of cell phone technology makes it easy for employees to do so without anyone
knowing simply by placing their cell phone in their jacket or trouser pocket or on a table in a mee ng. Cell phone applica ons have
become so advanced that incoming and outgoing phone calls can be automa cally recorded and stored on a cell phone with li le to no
eﬀort. Employers then ﬁnd themselves in a posi on where they are confronted with audio recordings of their conversa ons with
employees without even knowing that such recording had been made. These recordings may be introduced by employees as evidence
in disciplinary hearings, dispute resolu on proceedings at the Commission for Concilia on, Media on and Arbitra on (“CCMA”) and
even in court. Similarly, employers may also wish to u lise recordings of this nature.
It is not illegal for a person to record or intercept conversa ons that they are party to. Sec on 4 of the Regula on of Intercep on of
Communica ons and Provision of Communica on-Related Informa on Act, 2002 (“RICA”) provides that any person, other than a law
enforcement oﬃcer, may intercept any communica on if he or she is a party to the communica on, unless such communica on is
intercepted by such person for purposes of commi ng an oﬀence.
But what is the posi on where audio recordings are illegally obtained? How does this aﬀect their admissibility as evidence in disciplinary
hearings or legal proceedings? Can an employer use audio recordings (legally or illegally obtained) as evidence against an employee,
speciﬁcally considering their right to privacy?
Sec on 35(5) of the Cons tu on of South Africa provides that evidence obtained in a manner that violates any right in the Bill of Rights
must be excluded if the admission of that evidence renders the trial unfair or will otherwise be detrimental to the administra on of
jus ce. This would of course mean that if evidence (such as audio recordings) is obtained in a manner that violates an employee’s right
to privacy, it would not be admissible. However, sec on 35(5) of the Cons tu on qualiﬁes this to essen ally provide that such evidence
would be admissible if it is in the interests of jus ce to do so.
In the case of Protea Technology v Wainer, the employee argued that the transcripts of telephone calls recorded by a surveillance
device u lised by an employer were inadmissible. The court held that in respect of telephonic conversa ons pertaining to the
employer’s aﬀairs and at the employer’s business, there was no legi mate expecta on of privacy and the employer was en tled to
u lise recordings of such conversa ons. With regard to RICA, the court highlighted that the Act does not render evidence inadmissible
when it is obtained in contraven on of its provisions.
Importantly, the court considered the fact that the employee was employed in a posi on of trust and that his right to privacy was
therefore marginal in the circumstances. The telephone conversa ons which were recorded were also made from the employer’s
business premises and within business hours. The employer was therefore en tled to require the employee to account for his ac vi es
during this me
The court also placed emphasis on the balancing of interests, speciﬁcally in rela on to ma ers that do not involve a criminal onus. It
held that:
“The process of balancing interests can seldom be mathema cally quan ﬁed. That is especially the case where one has to apply the
boni mores of the community to the facts ... Such persons would, I think, feel, with jus ﬁca on, that a trusted employee who behaves in
the manner a ributed to the ﬁrst respondent should be exposed, and that, given the circumstances, the legi macy of his expecta on of
privacy was marginal. This is not a case where the State bears a criminal onus. The accused is not presumed innocent. This is a civil
dispute where each party accuses the other of dishonesty and improper mo ves. It would be quite wrong to allow one party to damage
and malign the other while depriving the la er of relevant material at its disposal to disprove such allega ons, all for the sake of
upholding a right which, in all the circumstances, should not need to be invoked at all unless there is something to hide.”
In Harvey v Niland and others, evidence was obtained by hacking into the respondent's Facebook account. He argued that the accessing
of his Facebook communica ons was an infringement of his fundamental right to privacy and cons tuted a criminal oﬀence. The court
held that privacy rights are not absolute, and in this case, were trumped by other factors. The relevant evidence was ruled admissible
and the court conﬁrmed the common law principle that all relevant evidence that is not rendered inadmissible by an exclusionary rule is
admissible in a civil court, irrespec ve of how it was obtained.
The court in this case also conﬁrmed that South African courts retain a discre on to admit tape recordings into evidence
notwithstanding the commission of an oﬀence or the infringement of a cons tu onal right in obtaining the recording.
It is clear from the above that, regardless of how audio recordings are obtained, they may be admissible notwithstanding the
infringement on cons tu onal rights and especially when in the interests of jus ce.
Employers would be well advised to be wary of the fact that their employees may present evidence in various forums in the form of
recorded conversa ons which the employer has no knowledge of. However, employers can also u lise the informa on obtained from
recordings to their advantage. Given that the admissibility of audio recordings goes beyond the realm of employment law, and more
into the interpreta on of RICA and law of evidence spheres, the Labour Court has made it clear that employers may, in appropriate
circumstances, u lise recorded conversa ons in disciplinary hearings and legal proceedings as evidence against an employee, taking into
account the relevant facts of each case and the balancing of the respec ve interests involved. This is regardless of how such recordings
are obtained, although it would be in an employer’s best interests to obtain such evidence legally.
It is trite that the use of a criminal standard is not applicable to internal disciplinary proceedings convened by an employer or at
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Accordingly, while it is clear from the above that an employer can present evidence in disciplinary hearings or arbitra ons in the form of
audio recordings (legally or illegally obtained), if doing so would be in the interests of jus ce and even if obtaining them infringes on an
employee’s right to privacy, employers are s ll required to follow a fair process and provide the employee with a fair opportunity to
state his case and to respond to the evidence presented against him.
Reviewed by Peter le Roux, an execu ve consultant in ENSafrica’s employment department.
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