Hergtiner'Bilgen Ozeke

COVID-19 Salgini ve Sozlesmesel iligkiler

COVID-19 salgininin llkemizde yayilmasiyla birlikte alinan
onlemler ve yurirlige giren yasal degisikliklerin, s6zlesmesel
iliskiler cergevesinde taraflarin edimlerini ifa yuktimldlikleri
acisindan etkileri bulunmaktadir. Salginin 6nlenmesi amaciyla
alinan gerek zorunlu tedbirler gerek hikimet tavsiye kararlari
ve genel saglik tedbirleri sonucunda ticari hayatta gergceklesen
degisiklikler,  sozlesmesel iligkilerin ~ devamini  veya
yukUimldliklerin ifasini kimi hukuki islemler igin giglestirirken
kimileri i¢in ise imkansiz hale getirdi.

Salgin ve buna bagh olarak sézlesmesel edimlerin ifasinda
gecikilmesi veya edimlerin ifa edilmemesi hususunun, Tirk
Borglar Kanunu (“TBK”) gergevesinde dizenlenen asiri ifa
glcligu, kismi imkansizlk ve ifa imkansizligi kavramlari
altinda degerlendiriimesi ve yine Yargitay igtihatlarinda ve
doktrinde vyerini bulan mucbir sebep ve beklenmedik hal
(fevkalade hal) kavramlari 1Isiginda incelenmesi
gerekmektedir.

ifa imkansizhg

Borg iligkilerinde temel prensip, taraflarin borglarini aradaki
hukuki iliskide 6ngorilen kosullara uygun olarak ifa etmesidir.
Bu nedenle ifada temerriide disen borglunun, TBK md. 112
hikmine goére , borcun hi¢ veya geregi gibi ifa edilmedigi
durumlarda, kendisine higbir kusurun ylklenemeyecegini ispat
etmesi gerekmektedir. Aksi takdirde, ifa yikimluluguni yerine
getiremeyen borglu, alacakhinin bundan dogan zararini
gidermekle yukumludur.

Borcun, bor¢luya yuklenemeyecek sebeplerle ifa
edilemediginin kabul edilebilmesi icin, dis etkenler nedeniyle
borcun konusunun imkansiz hale gelmesi ve bu imkansizlk
halinin  borgluya yiklenebilecek bir sebeple meydana
gelmemis olmasi gerekmektedir. TBK md. 136 tahtinda borcun
ifasinin, borglunun sorumlu tutulamayacagr sebeplerle
imkansizlasmasi halinde borcun imkansizlasan bdéliminin
sona erecegi belirtilmisti. Her bir sozlesme 0zelinde,
“imkansizlasma” s6z konusu olup olmadidi ayri ayrn
degerlendirilmelidir. imkansizlasma, bir borcun hukuken zorla
icra kanallariyla dahi ifa edilemez hale gelmesidir, dolayisiyla,
para borcu gibi borglarda “imkansizlasma® dan so0z
edilemeyecek, ancak eser sozlesmesi, uzmanlik sebebiyle
ozel bir kisi ile yapilan vekalet sézlesmesi vb. altinda
“imkansizlasma” s6z konusu olabilecektir. Bunun yani sira,
0zel duzenlemelerle  oladanisti  hallerin  sdzlesme
yukumluliklerine etkisinin dizenlendidi s6zlesme tiplerinin her
birinde (6rn. kira, is sozlesmesi) “imkansizlagsma” olup
olmadidi ayri ayri degerlendirilmelidir.

Miicbir Sebep Nedir?

Mevzuatimizda “mucbir sebep” hallerinin tanimi yapiimamigtir.
Bu nedenle hangi durumlarin “mucbir sebep” cercevesinde
degerlendirilebilecegi hususunda Yargitay ictihatlan ve

COVID-19 Epidemic and Contractual Relationships

The measures and legal changes made following the spread of
the COVID-19 pandemic in Turkey have affected contractual
relationships in terms of the performance obligations of parties.
The changes to commercial life consequent to the various
mandatory measures, government advisory decisions, and
general health measures implemented to prevent the spread of
the outbreak have made the continuation of contractual
relationships and the performance of obligations difficult for
certain legal transactions and impossible for others.

The outbreak’s effect on delays to contractual performance or
the inability to perform obligations must be evaluated under the
notions of excessive difficulty of performance, partial
impossibility of performance, and impossibility of performance,
regulated under the Turkish Code of Obligations ("TCO"), and
must be examined in light of the concepts of force majeure and
unexpected state (extraordinary state) as discussed in both
Court of Appeal precedents and the legal doctrine.

Impossibility of Performance

The basic principle of a contractual relationship is that the
parties should perform their obligations in accordance with the
conditions envisaged in their legal relationship. For this
reason, Article 112 of the TCO requires the obligor who has
defaulted in the performance of its obligations to prove that no
fault can be attributed to itself for the non-performance or
improper performance of its obligations. Otherwise, the party
who is unable to fulfill its obligation to perform is required to
compensate damages incurred by the other contracting party
resulting from its default.

In order to determine whether non-performance or improper
performance of the obligation occurred for reasons unrelated
to the obligor, the subject of the obligation must be impossible
due to external factors and this impossibility should not have
occurred due to a reason attributable to the obligor. Article 136
of the TCO stipulates that if the performance of an obligation
becomes impossible for reasons that the obligor cannot be
held responsible for, the portion of the obligation rendered
impossible will cease to exist. For each contract, a specific
assessment should be made as to whether an "impossibility"
exists. Impossibility means an obligation cannot be enforced
even through legal enforcement channels, so therefore,
“impossibility” is not applicable to obligations such as payment
obligations. However, in contracts such as construction
contracts or counseling contracts concluded with specific
persons due to their expertise, etc., "impossibility" may be in
question. In addition, for contracts (e.g., rent, employment
contracts) where extraordinary circumstances have been
regulated under special provisions of law, a separate
evaluation should be made to determine whether
“impossibility” exists.

What is Force Majeure?




doktrinde yer alan agiklamalar yol géstericidir. Ogretide ve
Yargitay igtihatlarinda , “micbir sebep”, i) 6ngoérilemez ve
kaginilmaz bir olay/durum, ii) éngoérilemez durumun borglunun
engelleyemeyecegdi bir durum olmasi, ve iii) dis kdkenli ve
borcun ihlaline neden olan bir olay olarak tanimlanmaktadir.

Yargitay’'in “mucbir sebep” yorumlamasi, her bir s6zlesmenin
niteligine gore degisebilmektedir. Ornegin, bircok sbzlesme
tirinde dogal afetler mucbir sebep olarak gorilebilirken,
yuksek 6zen diizeyinin arandigi s6zlesmelerde veya bizatihi
dogal afeti teminat altina alan sozlesmelerde (sigorta vb.)
“mucbir sebep / beklenmedik hal (fevkalade hal)” kavraminin
oldukga dar yorumlanmasi s6z konusu olmaktadir.

Sozlesme altinda agikga “micbir sebep” kabul edilebilecek
durumlarin  sinirli olarak sayllmasi halinde ise hukuk
ogretisinde kural olarak borglunun, sinirli sekilde s6zlesmede
belirlenmis “micbir sebep” hallerinin diginda kalan olaylar igin
s6zlesmede diizenlemis miicbir sebeplerin hukuki etkilerinden
yararlanamayacagi kabul edilmekle birlikte, TBK md.112
altinda yer alan “kusursuz sorumluluk” prensibinden de
faydalanmanin  mimkin oldugu ileri sirllebilecektir. Bu
nedenle, soézlesmede agikga miicbir sebep hallerinin
dizenlenmedigi veya diizenlense dahi sOzlesmede
oéngorulemeyen bir micbir sebebin olustugu durumlarda,
darustlik kurali ve kusursuz sorumluluk ilkeleri cercevesinde
s6zlesme dengesi yeniden degerlendirilmelidir.

COVID-19 Salgini ve Miicbir Sebep Etkisi

Mucbir sebep niteliginde bir olayin meydana gelmesi igin her
hukuki iligki bakimindan mutlak sonuglar dogurmayacag gibi,
ayni olay, icinde bulunulan sartlara, hukuki iligkinin ortaya
koydugu 6zel durumlara ve sorumlulugu konu edilen kisinin
faaliyet alanina gére deg@erlendirilecektir. Bu nedenle, COVID-
19 salgininin hangi hukuki iligkilerde borg¢lunun kusurunu
ortadan kaldiracagi, hangi hukuki iligkiler bakimindan
“engellenemez” kabul edilecegi yargi ictihatlari  1s13inda
sekillenecektir.

Bu cercevede, COVID-19’'un diinya genelinde yayilan salgin
hastalik olarak kabul edimesi ve salginin yayilliminin
onlenmesi konusunda alinan tedbirlerin her isletme ve hukuki
iliski Uzerinde etkileri farklidir. COVID-19 salgini kapsaminda
isletmeler tarafindan alinan tedbirler genel olarak i) zorunlu
tedbirler ve ii) tavsiye karari/genel saglik tedbirleri kapsaminda
alinan tedbirler olarak siniflandirilabilecektir.

(i) Zorunlu olarak kapatilan igletmeler:

igisleri Bakanligr'nin genelgesiyle tiyatro, sinema, konser, spor
salonlari, glzellik salonlar, kuaftr gibi pek c¢ok isletmenin
faaliyetleri gegici olarak durdurulmustur. Genel olarak,
hikimet karar ile alinan tedbirlerin, sdézlesmesel
yukUimldllkleri yerine getirmeye engel olmasi halinde,
engellenemeyen dis kaynakli bir hal oldugu ve micbir sebep
olustugu kabul edilmektedir. Devlet tasarruflarinin  micbir
sebep olarak kabul edilmesi hususunda, miicbir sebebin
taraflar arasindaki hukuki iliskinin ve ifanin niteligi bakimindan
nisbiligi- yani ifanin sadece belirli bir kisiden beklenmesi hali
olup olmadigi- géz énine alinmalidir. Bununla birlikte, alinan
tedbirlerin gegici bir slreligine devam edecegi g6z O6nlne
alinarak, gegcici ifa imkansizligi durumu degerlendirilerek,
taraflarin edimleri ifasinin imkansizliginin sona erdigi zamana
kadar ertelenmesi s6z konusu olabilecektir.

(ii) Hukiimet tavsiye kararlari velveya genel saglik
tedbirleri kapsaminda faaliyetlerini sinirlandiran veya
durduran igletmeler:

Hikimet tavsiye kararlani veya genel saglk tedbirleri
kapsaminda faaliyetlerinde kisittama veya durdurma meydana
gelen igletmelerin, imzalamis  olduklari  s&zlesmeler
cercevesinde, mucbir sebep olarak sayilan haller kapsaminda
“salgin hastalik” hukimlerinin  bulunmasi halinde, micbir
sebep nedeniyle ifanin gegici olarak imkansizlastigini ve ifanin
ertelenmesini ileri sirmeleri her bir somut olayin niteligine gore
degismekle birlikte, s6z konusu olabilecektir. Bununla birlikte,
zorunlu bir tedbir nedeniyle isyeri kapatma veya faaliyetlerin
durdurulmasi s6z konusu olmadigindan, imzalamis olduklar
s6zlesmelerde “salgin hastalik” durumlarini  kendileri igin
mucbir sebep olarak dizenlemeyen igletmelerin, micbir sebep
durumunu ileri siremeseler dahi, sézlesmesel yukumlultkleri

Turkish legislation does not set out a definition for “force
majeure” events. Therefore, the Court of Appeal precedents
and the explanations provided in the legal doctrine provide
guidance on which situations can be evaluated within the
framework of “force majeure”. In the legal doctrine and Court
of Appeal precedents, “force majeure” is defined as i) an
unpredictable and inevitable event/situation ii) which cannot be
prevented by the borrower and iii) that is of external origin and
caused breach of an obligation.

The Court of Appeal’s interpretation of “force majeure” varies
based on the nature of each contract. For example, while
natural disasters are regarded as force majeure events in
many types of contracts, the concept of “force
majeure/unexpected state (extraordinary state)” is very
narrowly interpreted in contracts imposing a high standard of
care or in contracts that secure natural disasters themselves
(insurance, eftc.).

In case the situations which may be accepted as “force
majeure” events are exhaustively listed in the contract, it is
accepted in the legal doctrine that the obligor may not benefit
from the legal repercussions of events other than those
included in the limited list of “force majeure” events in the
contract; however,it can be claimed that it is possible to benefit
from the “no fault” principle set out under Article 112 of the
TCO. Therefore, in cases where force majeure conditions are
not regulated in the contract, or even if such conditions are
regulated, if a force majeure event not specified in the contract
occurs, the balance of contractual obligations should be
reevaluated within the framework of good faith and no-fault
liability principles.

The COVID-19 Outbreak and the Force Majeure Effect

A force majeure event will not have absolute consequences for
every legal relationship and the same event will be considered
differently for each circumstance, the special terms of the legal
relationship, and the field of activity of the obligor concerned.
Therefore, judicial precedents will shed light on for which legal
relationships the COVID-19 pandemic lifts the fault of the
obligor and for which legal relationships it will be considered
“unpreventable”.

In this context, the effects of the COVID-19 pandemic and the
measures taken to prevent the spread of this pandemic have
different effects on each business and legal relationship.
Measures taken by businesses in the context of the COVID-19
outbreak can be generally classified as i) mandatory measures
and ii) measures taken in accordance with advisory
decisions/general health measures.

(i) Mandatorily Closed Businesses:

Pursuant to a circular issued by the Ministry of the Interior, the
activities of many businesses such as theaters, cinemas,
concerts, gyms, beauty salons, and hairdressers are
temporarily suspended. Generally, it is accepted that
measures implemented through government decisions are
external situations that cannot be prevented and may result in
force majeure if they hinder the performance of contractual
obligations. While considering the State imposed measures as
force majeure, the relativity of the force majeure principle—that
is, whether an event in which performance is expected from a
certain person exists- for the assessment on the legal
relationship and performance between the parties should be
taken into account. However, considering that the measures
taken will remain in place for only a temporary period, the
temporary impossibility of performance should be considered
and, it may be possible to delay the performance of obligations
until the impossibility ceases.

(ii) Businesses which have limited or suspended their
activities within the scope of government advisory
decisions and/or general health measures:

It may be possible, subject to the conditions of each material
event, for businesses that have limited or suspended their
activities within the scope of the government advisory
decisions or general health measures to claim that their
performance has been rendered temporarily impossible and
should be deferred due to force majeure if the contracts they
have concluded include "epidemic disease" within the scope of



bakimindan, “asin ifa glcligu”  kosullarinin  olusup
olusmadigini degerlendirmesi mimkundur.

Yargitay igtihatlar cercevesinde, etki ve boyutlari bakimindan
farkh, “salgin hastalklar” (6rn. kus gribi) igin yapilan
degerlendirmelerde, taraflarin tacir olmalari, salginin etkisinin
sinirli olmasi ve taraflar arasindaki s6zlesme hukiumleri goz
onune alinarak “mucbir sebep” savunmasini kabul etmedigi
kararlar[1] mevcuttur. Bununla birlikte, Diinya Saghk Orgiiti
tarafindan kuresel salgin hastalik ilan edilen COVID-19’un etki
hizinin ve buna yonelik alinan tedbirlerin, yakin gec¢miste
yasanan kus gribi, domuz gribi vb. salginlardan ¢ok daha
kuvvetli olacagi degerlendirilmektedir.

Gelir idaresi Baskanhg’'nmin 19 Mart 2020 tarihli
duyurusunda[2], “Muhtasar ve Katma Deger Vergisi
Odemelerinin 6 Ay Ertelenmesine Yénelik Agiklama” baglig
altinda bahse konu o&demeleri 6 ay siire ile ertelenen
mukelleflerin  faaliyet alanlar belirtilerek, “mucbir sebep
halinden faydalanacak mikellef gruplar” kapsaminda
siniflandirma yapilmistir. Benzer sekilde, 22 Mart 2020 tarihli
ve 31076 sayili Resmi Gazete’de yayimlanan 2279 sayil
Cumhurbagkani Karari (“Cumhurbaskani Karar1”) uyarinca;
COVID-19 salgin hastaliginin yayilmasini 6nlemek amaciyla
alinan tedbirler kapsaminda, 22 Mart 2020 tarihinden 30 Nisan
2020 tarihine kadar, nafaka alacaklarina iligkin icra takipleri
hari¢ olmak uzere, yurt genelinde yUrutilmekte olan tim icra
ve iflas takiplerinin durdurulmasina ve bu gergevede taraf ve
takip islemlerinin yapilmamasina, yeni icra ve iflas
takip taleplerinin alinmamasina ve ihtiyati haciz kararlarinin
icra ve infaz edilmemesine karar verilmistir. Cumhurbaskani
Karari, 2004 sayili icra ve iflas Kanunu'nun 330. maddesine
dayanmakta olup, [IK 330. Maddesinin ist bashgi “Il -
FEVKALADE HALLERDE TATIL” seklindedir. Bu hususlar
cercevesinde, yargl degerlendirmesine konu olabilecek
uyusmazliklarda gecici ifa imkansizligina yol agan bir mucbir
sebebin varligi degerlendirilebilecek, ancak ilgili degerlendirme
sozlesme tipine gore degisecektir.

Son olarak, Hazine ve Maliye Bakanlig, 25 Mart 2020
tarihinde, Vergi Usul Kanunu’nun md. 13 (Mdicbir Sebep) ve
md. 15 (Mdicbir Sebeplerle Gecikme) hikumleri ¢ercevesinde
vergi suregleri bakimindan “mdicbir sebep hallerinden”
faydalanacak mukellef grubunun belirlendigi 518 Sayili Vergi
Usul Kanunu Tebligi'ni yayinladi. Teblig kapsamindan
faydalanacak sektorler, perakende ticaret ve alisveris
merkezleri, demir celik ve metal sanayisi, otomotiv, lojistik-
ulasim, sinema ve tiyatro faaliyetleri, konaklama, yiyecek ve
icecek hizmetleri, tekstil ve konfeksiyon faaliyetleri, etkinlik ve
organizasyon, saglik hizmetleri, mobilya imalati, madencilik ve
tas ocakgiligl, ingsaat, endulstriyel mutfak ekipmanlari, arag
kiralama, ve basili yayin ve matbaacilik olarak belirlenmistir.

Asin ifa Giigligii

ifanin imkansizlasmadigi fakat 6nemli derecede zorlastig
durumlarda, TBK md. 138 kapsaminda, asiri ifa glgliginin
olusup olusmadigi incelenmelidir. Sézlesmeyi yeni kosullara
uyarlama ve uyarlamanin midmkin olmadigi zamanlarda da
borg iligkisini sona erdirme imkani veren asiri ifa glicliginden
faydalanmak igin, taraflarca ©ngorilemeyen bir sebeple,
borclunun yuakumlGliklerini  yerine getirmesi asir  dlglde
glclesmis ve sdzlesmenin ekonomik dengesi borgludan
yukumldltklerini yerine getirmesinin beklenmesini dirUstlik
kuralina aykirn sekilde degistirmis olmasi gerekir. Boyle bir
durumda dahi somut durumun ozellikleri dikkate alinmali,
ornegin AVM’'de kendi karar ile magazasini kapatan kiracilar
ve hikumet karari ile magazasini kapatmak durumunda kalan
kiracilar bakimindan ayri degerlendirme yapilmalidir. Benzer
sekilde, AVM kira gelirlerinin azalmasi nedeniyle, AVM
sahiplerinin  GglUncu kisilere kargi yUkumluluklerinde, or:
bankalara olan kredi borglarinda, uyarlama talep etme
kosullarinin olusup olusmadigi degerlendirilmelidir.

Asiri ifa gugligunu tespiti uzerine, TBK m.138’e gore, borgluya
iki temel imkan taninmistir:

(i) Sozlesmenin yeni kosullara gore uyarlanmasini
isteyebilir:

Bu hak, oncelikle taraflar arasinda sulhen anlagsma, bu
mumkin olmuyorsa mahkemeye basvurularak dava yolu ile
kullanihr. Hakim, somut olayr kendiliinden arastiracak,

force majeure events. However, as closing businesses and
suspension of activities due to mandatory measures is not in
question, businesses that have not included "epidemics" as a
force majeure event in their contracts may consider whether
the requirements for “excessive difficulty of performance” are
met for their contractual obligations, even if they are unable to
cite a force majeure event.

The Court of Appeals, in its previous decisions,[1] ruled that
certain epidemic diseases with different effects and
magnitudes (e.g., bird flu) do not fall within the scope of “force
majeure”, citing the commercial character of the parties, the
limited effect of the epidemic, and the contractual provisions
between the parties. However, the effect of COVID-19, which
has been declared a global pandemic by the World Health
Organization, and the measures taken to prevent the
pandemic are considered much stronger than previous
outbreaks such as the avian influenza, swine flu, etc.

The Revenue Administration’s announcement, dated March
19, 2020,[2] set out the taxpayers whose payments in question
have been deferred for 6 months by specifying their fields of
activity under the heading “Disclosure for 6 Month Deferral of
Concise and Value Added Tax Payments” and classified such
persons as “taxpayer groups that will benefit from the force
majeure event.” Similarly, in accordance with the Presidential
Decree No. 2279 (“President Decree”), published in the
Official Gazette numbered 31076 dated 22 March 2020, within
the scope of the measures taken to prevent the spread of the
COVID-19 pandemic, all execution and bankruptcy
proceedings, save for enforcement proceedings for alimony
payments carried out throughout the country, were suspended
from March 22, 2020 to April 30, 2020, and in this context, it
was decided that no party or follow-up procedures shall be
performed, requests for new enforcement and bankruptcy
proceedings shall not be processed, and no provisional
seizure decisions shall be enforced or executed. The
Presidential Decree is based on Article 330 of the Enforcement
and Bankruptcy Law No. 2004 and the top heading of Article
330 of the HRC is "l — SUSPENSION UNDER
EXTRAORDINARY STATES.” Within this framework, for
disputes that may be subject to judicial evaluation, the
existence of a force majeure event that causes temporary
impossibility of performance will be evaluated but the relevant
evaluation will vary according to the contract type.

Finally, on March 25, 2020, the Ministry of Treasury and
Finance issued Communiqué No. 518 will be published within
the framework of Article 13 (Force Majeure) and Article 15
(Delay of Force Majeure) of the Tax Procedure Law in which
taxpayer groups who will benefit from “force majeure
conditions” for tax processes will be determined. The sectors
that will benefit from the scope of the communiqué have been
designated as retail trade and shopping centers, iron, steel,
and metal, automotive, logistics-transportation, cinema and
theater activities, accommodation, food and beverage
services, textile and apparel activities, event and organization,
health services, furniture manufacturing, mining and quarrying,
construction, industrial kitchen equipment, car rental, and
printed publication and printing.

Excessive Difficulty of Performance

In cases where performance is not impossible but becomes
significantly more difficult, whether excessive difficulty of
performance has occurred should be examined under Article
138 of the TCO. In order to benefit from excessive difficulty of
performance, which allows contracts to be adapted to the new
conditions, and where this is not possible, to terminate the
contractual relationship, the performance should be extremely
difficult for an obligor to fulfill its obligations due to an
unforeseen reason and the economic balance of obligations in
the contract must have changed to the detriment of the obligor
to the point where expecting the obligor to perform its
obligations would violate the principle of good faith. Even in
such cases, the characteristics of the existing situation should
be taken into account. For example, tenants who close their
stores in a shopping mall at their own discretion and tenants
who had to close their stores due to governmental measures
should be assessed separately. Similarly, it should be
assessed whether the conditions for requesting an adaptation
are met for the liabilities of the shopping mall owner towards



uyarlama mimkun ise yontem ve miktari yine serbestce
belirleyecektir.

(ii) S6zlegsmenin uyarlanmasi miimkiin degil ise fesih veya
donme hakkini kullanabilir:

Sayet bu surekli bir borg iliskisi doguran sézlesme ise, TBK
m.138/1 uyarinca s6zlesmenin ileriye etkili olarak feshi, diger
s6zlesmelerde uyarlama mumkin degilse so6zlesmeden
gecmise etkili olarak ddnme s6z konusu olacaktir.

Uyarlama sartlarinin olusup olusmadidi her hukuki iliski ve
somut olay 6zelinde incelenmelidir. Ornegin, sdzlesmelerde
sartlarin degismesinden bagimsiz olarak ifaya iligkin “olumsuz
uyarlama” kayitlar varsa uyarlama igin uygulanacak standart
daha ylksektir. Bu kapsamda, 6rnegin kayitsiz sartsiz 6deme
hikimleri iceren “garanti” s6zlesmelerinin igeriklerinin ayrica
incelenmesi gerekecektir. Ancak, yine duriustlik kurah ve
s6zlesme adaleti dengesi cergevesinde ifa, bir tarafin
ekonomik agidan ¢Okmesine neden olacaksa, uyarlama
talepleri mahkeme tarafindan degerlendirilebilir.

Genel itibariyle, uyarlama talebinde bulunan tarafin, risk
almamak adina 6demelerini aynen ifa etmesi — yani eksiksiz
yerine getirmesi- ancak bununla ayni anda 6deme ile ilgili itiraz
ve gekincelerini “ihtirazi kayit” koyarak ileri siirmesi onerilebilir.
Uyarlama talebinin basarili olacagi dusuncesiyle eksik veya
ge¢ Odeme yapan bir tarafin, mahkeme tarafindan daha
yiksek bir bedel/daha farkli kosullarda uyarlamaya
hikmedilmesi halinde, eksik ifa edilen bdlime iliskin gecikme
faizi 6deme yUkimlUlugu devam eder. Sézlesmelerde bulunan
cezai sartlarin da yine uyarlama talebine konu olmasi
mumkanddr.

Yargitay, eser sozlesmeleri ve hizmet s6zlesmelerindeki asli
edimlerin ifasi ile para borcunu igeren sbdzlesmelerdeki
yukumlullklerin ifasinda asiri ifa gugligl savunmasini farkl
kriterlere tabi tutarak degerlendirmistir. Buna gore, kredi
borglarina  iliskin  uyusmazliklarda, déviz  Uzerinden
borglaniimasi durumunda, “llkemizde zaman zaman ekonomik
krizlerin vuku buldugu ve bu baglamda ddvizle borglanmanin
risk tasidig”” gerekgesiyle, islem temelinin ¢ékmesinden
bahsetmenin olanakl olmadigi degerlendirmesini yapmistir3].
Buna karsin, ithalat yasaklarinin uzun sire devam ettigi
durumlarda, kira sézlesmelerine iliskin uyusmazlklarda durum
ve kosullarin karsilanmasi kaydiyla, uyarlama taleplerinin
olanakl oldugu kararlar mevcuttur. Bununla birlikte, hasilat
kirasi, bagislama, insaat vb. s6zlesmeler 6zelinde uyarlama
kosullarinin  s6zlesme sartlari 6zelinde degerlendiriimesi
gerekir.

COVID-19 Salgmninin _Asin _ifa Giigliigii Kapsaminda
Degerlendirilmesi

Cevre ve Sehircilik Bakanhgrnin 19 Mart 2020 tarihli ve 2020/7
sayill Genelgesi kapsaminda, il 6zel idareleri, belediyeler ve
bagh kuruluglari ile bunlarin sermayesinin yarisindan fazlasina
dogrudan dogruya veya dolayh olarak birlikte ya da ayri ayr
sahip olduklari sirketlerinin milkiyetinde veya tasarrufunda
bulunan ve kiraya verilen tasinmazlar icin a) gegici olarak
faaliyetleri durdurulan isletmeler tarafindan
kullanilamayacagindan, faaliyetlerin ~ durduruldugu  sure
boyunca kira bedeli tahakkuk ettirimemesi, ayrica bu sireler
kadar sbézlesme sirelerinin uzatilmasi, b) gegici olarak
faaliyetleri durdurulan igyerleri arasinda olmamakla birlikte
COVID-19 salgini sebebiyle ekonomik olarak olumsuz
etkilenen igyerlerinin kira sézlesmesinden kaynaklanan
borglarinin 6denmesinde degdisen kosullar géz 6éniine alinarak
alacagin ertelenmesi hususunun, ilgili idarece
degerlendiriimesi kararlastiriimistir.

Genelge kapsaminda belirli kamu kurumlarina yonelik bir
dizenlemeye gidiimekle birlikte, benzer tedbirler nedeniyle
faaliyetlerini gegcici olarak durdurmak zorunda kalan igletmeler
bakimindan, sbzlesmesel olarak sure uzatimi, bedelde
uyarlama ve kosullarin degisimi taleplerinin “uyarlama”
talepleri kapsaminda degerlendiriimesi s6z konusu olacaktir.

Sonug
COVID-19 salginin ilerleme hizi ve etkisi nedeniyle, ticari ve

ekonomik hayatin birgok alanini etkiledigi gorilmektedir.
Salgin hastaligin, s6zlesmesel iligkilerde taraflarin kusurundan

third parties, e.g., for their credit debts owed to banks due to
decreases in the rental income of the shopping malls.

Upon the detection of excessive difficulty of performance, the
obligor is granted two basic rights under Article 138 of the
TCO:

(i) The right to request adaptation of the contract to the
new conditions:

This right may be used primarily through an amicable
agreement between the parties, and if this is not possible, by
filing a lawsuit before the court. The judge will automatically
investigate the facts of the event, and if adaptation is possible,
will freely determine the method and amount.

(ii) If adaptation is not possible, the right to terminate or
rescind the contract:

In accordance with Article 137/1 of the TCO, if the contract in
question creates a continuous contractual relationship, the
contract will be terminated, and in contracts that do not create
a continuous relationship, if adaptation is not possible, the
contract may be rescinded.

Each legal relationship and specific case should be examined
separately to determine whether the requirements for
adaptation are met. For example, if there are “negative
adaptation” clauses requiring performance regardless of any
changes to the circumstances, a higher standard shall be
imposed for adaptation claims. For instance, in this context,
the content of a “guarantee” contract containing unconditional
payment obligations should be examined separately. However,
under the framework of the principle of good faith and the
balance of contractual justice, if the performance will result in
the economic collapse of a party, adaptation requests may be
evaluated by the court.

In general, the party requesting the adaptation may be advised
to perform its obligations as is- that is, to fulfill such obligation
completely- in order to minimize risks, but at the same time the
party may put forward their objections and reservations
regarding the payment by putting forth a “reservation” while
making the payment/performance. If the court decides to adapt
the contract on a higher price/different conditions, the party
who has made incomplete or late payments based on the
notion that the request for adaptation will be successful would
be required to pay delay interest for the incomplete portion. It
is also possible for any penalty clauses included in the
contracts to be subject to the adaptation requests.

When evaluating claims of excessive difficulty of performance,
the Court of Appeals uses different criteria for performance
obligations under the work contracts and service contracts,
than the monetary obligations . Accordingly, in disputes
related to credit debts, when borrowing in foreign currency, the
Court has stated that it is not possible to consider the collapse
of the transaction basis on the grounds that "economic crises
occur in our country from time to time and borrowing in foreign
currency in this context is risky."[3] Whereas, in cases where
import restrictions have continued for a long time, or in relation
to disputes regarding lease agreements, adaptation requests
are possible if the present facts and conditions are met. Yet,
the conditions for adaptation of contracts concerning
usufructuary leases, donation, construction, etc. should each
be evaluated in line with conditions of the underlying contract.

Evaluation of the COVID-19 Outbreak within the
Framework of Excessive Difficulty of Performance

Within the scope of the Circular of the Ministry of Environment
and Urbanization, dated March 19, 2020 and numbered
2020/7, with regard to real estate owned, or the disposal of
real estate, that is leased out by special provincial
administrations, municipalities, and their affiliates, as well as
companies with more than half of their share capital directly or
indirectly, together or separately, owned by the
aforementioned, the following was decided: a) as the real
estate in question will not be used by the companies whose
activities are temporarily suspended, rent shall not accrue
during the period of suspension and the term of the lease
contracts shall be extended for a term equaling the duration of
the suspension period, and b) the relevant administrative body



bagimsiz sekilde ortaya c¢ikmasi nedeniyle, sdzlesmesel
iliskinin niteligi g6z ©nine alinarak borg iligkilerinin sona
ermesi, Otelenmesi veya degisen kosullara uyarlanmasi s6z
konusu olabilecektir. Genel olarak, taraflarin iradesinin
sozlesmesel yukimluluklerini  daha ileri  bir tarihte
gerceklesmesi yoninde oldugunun kabul edildigi s6zlesmeler
bakimindan gegici ifa imkansizligi veya degisen sartlar
nedeniyle asin ifa guglugl sartlarinin olusup olusmadigi
degerlendirilmelidir.

Gegici ifa imkansizligina sebep olan miicbir sebebin varliginin
kabul  edilmesi icin, sozlesme tipi gergevesinde
degerlendirmenin gerekliliginin yani sira, s6zlesmede micbir
sebep duzenlemesinin olup olmadigi, sozlesmede miicbir
sebep dluzenlemesinin bulunmadigi durumlarda ilgili salginin
s6zlesmesel ylikimluliklerin yerine getiriimesini imkansiz hale
getirip getirmedigi 6nem tasimaktadir. Genel olarak, hikimet
tarafindan uygulanan zorunlu tedbirlerin ve tavsiye kararlarinin
veya genel saglik tedbir kapsaminda alinan tedbirlerin,
sOzlesmesel iligkilerde “imkansizlik” olusturup olusturmadig,
imkansizlik s6z konusu degilse, degisen kosullarin
sozlesmesel iligkiye ne odlglde etki ettigi her bir s6zlesme tipi
ve hukuki iligki icin arastiniimalidir.

COVID-19 hakkindaki diger biilten ve makalelerimizi bu
adresten ziyaret edebilirsiniz:

https://herguner.av.tr/publications_type/coronavirus-
bulteni-tr/?lang=tr

[1]23.HD., E. 2015/7538 K. 2016/719 T. 11.2.2016.

[2] https://www.gib.gov.tr/muhtasar-ve-katma-deger-vergisi-
odemelerinin-6-ay-ertelenmesine-yonelik-aciklama.

[3] Yargitay Karari - 13. HD., E. 2015/3759 K. 2015/12549 T.
16.04.2015.
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shall take into account the changing conditions in relation to
the deferral of the rental payment obligations of workplaces
which are not among the businesses temporarily closed but
that are economically negatively affected by the COVID-19
pandemic.

Even though the Circular is directed at certain public
institutions, for those businesses that must temporarily
suspend their activities due to similar measures, it is possible
to consider the contractual requests to extend the term of the
contract, adjustment of rental payments, and change in
contract terms within the scope of “adaptation” requests.

Conclusion

It is evident that the COVID-19 pandemic has affected
numerous areas of commercial and economic life due to its
rate of spreading and its effect. Since a pandemic occurs
independent of any fault of the parties in a contractual
relationship, it may be possible to terminate, postpone, or
adapt the contractual relationship to the changing conditions
based on the nature of the contractual relationship. In general,
for contracts in which the parties have agreed for the
contractual obligations to take place at a later date, it should
be evaluated whether there is a temporary impossibility of
performance or whether the requirements for excessive
difficulty of performance due to changing conditions have
occurred.

In order to determine the existence of a force majeure event
causing temporary impossibility of performance, in addition to
the requirement of an evaluation on the type of the contract, it
is important to determine whether there is a force majeure
provision in the contract, and if such provision does not exist,
whether the outbreak in question renders the performance of
the contractual obligation impossible. In general, whether the
mandatory measures implemented by the government and the
measures taken in accordance with the advisory decisions or
within the scope of general health measures constitute
“impossibility” in contractual relations should be investigated
for each type of contract and legal relationship, and if
impossibility does not exist, the extent in which the changing
conditions affect the contractual relationship should be
evaluated.

For further alerts and articles on COVID-19, please visit:

https://herguner.av.tr/publications_type/coronavirus-
update-center/

[1]123. HD., E. 2015/7538 K. 2016/719 T. 11.2.2016.

[2]https://www.gib.gov.tr/muhtasar-ve-katma-deger-vergisi-
odemelerinin-6-ay-ertelenmesine-yonelik-aciklama.

[3] Court of Appeal Decision - 13. HD., E. 2015/3759 K.
2015/12549 T. 16.04.2015.
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