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INTRODUCTION

For years the technology sector has received significant antitrust scrutiny, but that scrutiny has increased markedly in
recent months. Legislators and political candidates are focusing on leading technology platforms, often demanding more
aggressive enforcement and sometimes going so far as to suggest breaking up specific companies, unwinding
consummated mergers and applying more stringent standards to acquisitions and business practices in technology
markets. Most immediately relevant, antitrust enforcers seem to be directing additional resources into investigations in
this space. A successful enforcement action against one or more of the leading digital platforms or the imposition of a new
regulatory framework could lead to significant changes in the technology sector. Antitrust enforcers have expressed the
view that the existing legal framework is sufficiently flexible to address dynamic technology markets, while
simultaneously noting that potential enforcement efforts in this sector, as in any other, are bound by the facts presented
and thus may in some instances face hurdles. Thus, while the increased interest of lawmakers may lead to more or longer
investigations in the high-tech sector and may create additional emphasis on such investigations by the antitrust
agencies, it remains to be seen which business strategies and proposed acquisitions in the tech sector ultimately will be
the subject of enforcement actions.

AGENCY ACTIVITY

Both US federal agencies as well as state enforcers appear to be increasing their focus on competition in digital markets.

It has been widely reported that the Department of Justice (DOJ) and the Federal Trade Commission (FTC) have approved a
"clearance agreement" to divide responsibility for investigating the "big four" technology companies, with DOJ responsible
for Google and Apple and the FTC responsible for Amazon and Facebook.” Neither agency has confirmed the reports and
indeed Bruce Hoffman has told the media, "I would be skeptical and cautious about any media story indicating there is
some allocation of companies. That would be atypical of the way we clear matters."?

The FTC has hosted a series of hearings on competition and consumer protection where the topic of competition in digital
markets was prominent,3 and recently Commissioner Chopra argued that "[o]ver the past decade, we have watched the
decentralized internet converge under a handful of corporate umbrellas," and suggested that "[w]e should all be asking
whether tech convergence is choking off competition in markets where platform and content intersect."4

The FTC recently launched a "Technology Task Force," which is "dedicated to monitoring competition in U.S. technology
markets, investigating any potential anticompetitive conduct in those markets, and taking enforcement actions when
warranted."5 The Task Force, unlike most FTC sections, appears to have responsibility for both mergers (proposed and
consummated®) and conduct investigations.” Patricia Galvan, the head of the Task Force, has confirmed that
investigations are underway.® In a filing with the SEC, Facebook acknowledged that the FTC opened an antitrust
investigation of the company in June 2019.9

Similarly, the DOJ has engaged repeatedly on this topic. A press release on July 23, 2019 confirmed that the "Justice
Department [is] reviewing the practices of market-leading online platforms."’ Earlier, the DOJ held a public workshop
with a high-tech focus last month,” and Assistant Attorney General Makan Delrahim recently offered his views regarding



"digital gatekeepers" and the DOJ approach to antitrust enforcement in technology markets. Delrahim promised to pursue
enforcement against antitrust violations in the sector and offered the view that certain technology markets (such as
search, social networks, operating systems, e-books, and online advertising) appear to have only one or two major
competitors. He also analogized antitrust enforcement against digital sector participants to landmark monopolization
cases such as Standard Oil, AT&T (1974), and Microsoft.”? Jeffrey Wilder, the DOJ's chief economist, has recently suggested
that DOJ may give closer scrutiny to incumbent platforms that attempt to acquire start-ups in adjacent markets and
consider monopolization theories in the acquisition context as well as in potential standalone conduct investigations.’3

State enforcers are also focusing more on competition in digital markets. Forty-three state attorneys general recently
encouraged the FTC to emphasize "non-price aspects of competition"—including impacts on privacy —as a way to increase
enforcement against potentially anticompetitive acquisitions by technology platforms.’4 Moreover, Attorney General
William Barr also reportedly met with a group of eight bipartisan state attorneys general to discuss antitrust topics
related to the tech sector.”> Multiple state attorneys general have also voiced interest in independently investigating and
challenging conduct and acquisitions by major technology platforms.’® The Attorneys General for Nebraska and Louisiana
gave a joint interview in which they described broad, bipartisan interest in investigating major tech companies.””
Similarly, the Attorney General for Tennessee suggested that ". . . structural change driven by the government may well be
necessary" to address concerns about concentration in this space.’8

European competition authorities have been even more focused on digital competition. EC Commissioner for Competition
Margrethe Vestager recently suggested that dominant technology platforms are "a different beast" and thus require a
different approach than other companies.’”9 Vestager argued that platforms leverage masses of data that smaller rivals
and new entrants cannot match and thus not only competition enforcement but also regulation will be necessary for
"governments to reassert control of parts of the digital world."?° German competition enforcers have suggested that laws
could be changed to allow for enforcement against platforms that have non-dominant power in multiple markets if other
companies are nonetheless dependent upon them.?” Other European authorities have also advocated for a more regulatory
approach; for example, the Chairman of ARCEP, the French telecommunications regulatory authority, suggested that the
largest technology companies should be regulated as public utilities.??

Most recently, the EC has taken the very unusual step of publishing a Statement of Objections to support imposing
so-called "interim measures" in connection with its recently opened investigation of Broadcom. These measures will block
certain exclusivity provisions, based on the preliminary finding of the EC that "Broadcom's conduct may result in the
elimination or marginalisation of competitors before the end of [full] proceedings."?3 This effort to halt conduct before a
final conclusion is reached in the investigation appears to be a reflection of the EC's increasingly aggressive approach in
the technology sector.

Other jurisdictions around the world have also committed more resources and attention to antitrust scrutiny of large
technology platform companies. For example, Australia has established a special office of the Australian Competition &
Consumer Commission dedicated to policing Facebook and Google on a range of issues including competition, algorithms,
"fake news," and hate speech.?4

CONGRESSIONAL HEARINGS AND PUBLIC STATEMENTS

There is increased Congressional interest in these issues as well. The House Judiciary Committee has announced a "top-to-
bottom" antitrust investigation into digital competition issues.?> A series of hearings, interviews, and depositions is
scheduled to last approximately 18 months.20 After the hearing was announced, Congressman David Cicilline (D-RI),
Chair of the House Antitrust Subcommittee, expressed displeasure with the state of antitrust law and enforcement in the
high-tech sector, offering the view that "Congress has retreated" from shaping U.S. antitrust laws, and instead "allow[ed]
the laws to become more technical, less effective, and altogether less democratic in the hands of the courts."?”
Representative Cicilline described the state of antitrust enforcement as "a failure by everyone" and argued that "[t]here
hasn't been a serious investigation in 20 years, and we want to understand why."25

In addition, the Senate Judiciary Committee also announced an antitrust oversight hearing for July 23, 2019, but that was
postponed until September 17, 2019.29 Separately, seven Senators, led by Senator Klobuchar (D-MN), Ranking Member of
the Antitrust Subcommittee, sent letters to the DOJ and FTC requesting that the agencies disclose any existing conduct
investigations into Google, Apple, Facebook, and Amazon. The letters also ask the agencies to commit to issuing public
statements explaining their findings and the outcome of any such investigations.3°

CAMPAIGN PROMISES AND LEGISLATIVE PROPOSALS



Rhetoric encouraging enforcement against digital platforms has increased across the political spectrum. President
Trump previously has suggested that digital platforms are politically biased, and recently suggested that US antitrust
enforcement should be more vigorous in its approach to major platform companies. He noted EC efforts in this regard and
said "we should be doing what they're doing."3!

On March 8, 2019, Senator Elizabeth Warren (D-MA) released a proposal to "break up big tech."3? The proposal would require
large digital platforms to adhere to certain conduct requirements (such as non-discrimination) and would prohibit them
from owning businesses that operate on their platforms.33 Senator Warren's plan also includes unwinding some recent
acquisitions by major platforms, such as Facebook's acquisition of Instagram and Amazon's acquisition of Whole Foods.34
Senator Bernie Sanders (I-VT) also indicated his support for breaking large technology companies,35> and other candidates
for the Democratic presidential nomination, including Hawaii Congresswoman Tulsi Gabbard, New York Mayor Bill de
Blasio and Andrew Yang have backed a "break up big tech" plank as well.3¢

Senator Klobuchar has characterized previous investigations into large technology companies as inadequate 37and has
proposed modifying the Clayton Act to make it easier to block proposed acquisitions; deals could be blocked if they are found
to "materially lessen competition,"38 which is intended to be a lesser standard than the current "substantially lessen
competition" standard. Senator Klobuchar's proposal would also shift the burden of proof in what her proposal designates
as "mega-mergers"39 to require that the parties prove that such transactions do not harm competition.4° The proposed
legislation also modifies the Clayton Act to prohibit transactions that tend to create a monopsony in a specific line of
commerce. 4 Recently, Senator Klobuchar has introduced another bill to authorize civil monetary penalties for Section 2
violations.4? The penalties could be as high as 15% of the defendant's total US revenues or 30% of their revenues in the
relevant markets.43

What Does This All Mean in Practice?

It remains to be seen what enforcement actions will emerge in the coming months or whether any proposal to reform the
existing antitrust laws or to impose a regulatory framework on digital platforms ultimately will come to fruition. But the
agencies do not embrace the view that reforms are a necessary predicate to enforcement. AAG Delrahim recently noted his
view that "U.S. antitrust law is flexible enough to be applied to markets old and new."44 FTC Commissioner Christine
Wilson "emphatically reject[s] any suggestion that these [high-tech] markets are different enough to warrant different
treatment."#45 And the competition authorities of the G7 released a "Common Understanding" on "Competition and the
Digital Economy" on June 5, 2019 that emphasizes "[t]he flexibility and relevance of existing antitrust rules."4°

Even while the agencies increase their emphasis on competition in technology markets they remain focused on the
practical requirements of bringing a successful enforcement action. FTC Chairman Joseph Simons recently emphasized,
"as a law enforcement agency, [the FTC is] constrained by the parameters of our authorizing statute and the facts of the
case in front of us."4” Principal DAAG Andrew Finch made a similar point in a speech to the OECD, while noting some of the
challenges associated with bringing a successful action in the high-tech sector.4% And Enforcers have voiced reservations
about drastic measures like "breaking up big tech" and utility regulation.49

Nonetheless, the antitrust authorities do seem to be more interested in the high-tech space and particularly platform
competition and are investing additional resources to assess such competition issues. This increased interest may already
be leading to more investigations, and if the antitrust agencies are concerned about competition in particular markets,
they may be more inclined to dig deeper and investigate longer in these market segments. Of course, additional scrutiny
does not necessarily mean that new enforcement actions will materialize, but it is worth watching carefully to see whether
any new challenges develop under the current framework, and whether that framework itself is shifted by lawmakers
around the world.
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