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As we have wri en in a number of previous ar cles, Na onal Treasury, together with the Pruden al Authority and the Financial Sector
Conduct Authority, has recently rolled out various pieces of legisla on to bring South Africa closer to compliance with its G20
commitment to regulate over-the-counter (“OTC”) deriva ves in South Africa. Detailed requirements are now being harmonised,
including through proposed amendments to exis ng legisla on.
On 24 August 2018, Na onal Treasury published the Dra Financial Ma ers Amendment Bill, No ce 501 of 2018 (the “Bill”), among the
stated purposes of which is to amend the Insolvency Act, 1936 (the “Insolvency Act”) “to provide for a process when a creditor realises
his or her security in terms of a master agreement”. The amendment will facilitate the phasing in of another recently published piece of
dra legisla on, the Final Dra Joint Standard on Margin Requirements, August 2018 (the “Dra Margin JS”). Once the Dra Margin JS
comes into eﬀect and is phased in, certain OTC market par cipants (known as “covered en es”) will be required to post and collect
both ini al and varia on margin in respect of all of their OTC deriva ves transac ons. The Dra Margin JS will further guide covered
en es in determining amounts of margin, acceptable types of collateral, thresholds and other requirements pertaining to collateral.
The eﬀec veness of one aspect of the Dra Margin JS, however, has been repeatedly ques oned by market par cipants in comments to
previous dra s.
Historically, in respect of non-cash collateral (both equity and debt securi es), South African counterpar es have had a choice of either
transferring the collateral outright in security, or pledging and ceding the collateral in securitatem debi (by way of a pledge). Among
other considera ons, outright transfers gave the secured party the advantage of enforceable post-insolvency ne ng under sec on 35B
of the Insolvency Act, but oﬀered the pos ng party no protec on in respect of its interest in the collateral. On the other hand, pledges
protected the pos ng party’s interest in the collateral, but required the secured party to follow a poten ally onerous collateral
enforcement procedure set out in sec on 83 of the Insolvency Act in the event of the pos ng party’s insolvency. As currently dra ed,
sec on 83 allows a secured party to realise collateral (including equity and debt securi es), but sec on 83(10) requires the secured
party to then pay the net proceeds of the realisa on to the trustee or the Master, prove the secured party’s preferred claim and then
wait for payment of the preferred claim by such trustee or the Master.
Due to the above factors, it has been diﬃcult for South African market par cipants to understand how two of the requirements of the
Dra Margin JS (and its preceding dra s) could be met simultaneously. Paragraph 4.3(1)(g) requires that the pos ng party must have
legally enforceable protec on against the loss of the collateral, which would direct the use of a pledge of the collateral, while paragraph
4.3(2)(a) of the Dra Margin JS would direct the use of an outright transfer, sta ng in relevant part that “[i]ni al margin must be held in
such a manner that it is immediately available to the person that collected the ini al margin in the event of the counterparty’s
default…” (our emphasis). As described above, pledged collateral cannot be classiﬁed as being “immediately available” to the secured
party in the event of the pos ng party’s insolvency due to the secured party being required to pay over all of the proceeds of realisa on
in terms of sec on 83(10) of the Insolvency Act.
The Bill proposes to amend sec on 83 of the Insolvency Act to exempt the proceeds of collateral realised in terms of a “master
agreement” as deﬁned in sec on 35B of the Insolvency Act (which would include an ISDA Master Agreement governing OTC deriva ve
transac ons) from the requirements of sec on 83(10) of the Insolvency Act. Rather, the secured party will be required to no fy the
trustee or the Master and conﬁrm the terms of the relevant OTC deriva ve transac on and collateral arrangements, pay over any excess
proceeds to the trustee or the Master and, should another creditor object, follow a deﬁned dispute resolu on procedure.
Market par cipants will certainly welcome the exemp on from sec on 83(10), but may not be as enthusias c about other amendments
to sec on 83. In par cular, the proposed new sec on 83(10A)(a)(iii) of the Insolvency Act states that “if the net proceeds of the
realiza on are less than the value of the claim, [the creditor must] not submit a further claim against the estate in ques on for payment
of the balance.” The eﬀect of this proposed new sec on will be that OTC deriva ve transac ons for which pledged collateral has been
realised on the insolvency of the pos ng party will become statutorily limited recourse to the extent of the ini al margin and/or
varia on margin posted. No further unsecured claim by the secured party will be permi ed. Seemingly, however, a secured party that
took collateral by outright transfer would not be limited in the same ma er. It is not clear why such a dis nc on should be made, or
why statutory limited recourse should be imposed on certain secured par es in OTC deriva ve transac on. It should also be considered
whether the proposed dispute resolu on process undermines the “immediate availability” of the collateral to the secured party.
Comments to the Bill are due by 14 September 2018, and can be sent to commentdra legisla on@treasury.gov.za.
For more informa on or assistance in submi ng comments on the Bill, please contact:
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No informa on provided herein may in any way be construed as legal advice from ENSafrica and/or any of its personnel. Professional advice must be sought from ENSafrica before any ac on is taken based on the
informa on provided herein, and consent must be obtained from ENSafrica before the informa on provided herein is reproduced in any way. ENSafrica disclaims any responsibility for posi ons taken without due
consulta on and/or informa on reproduced without due consent, and no person shall have any claim of any nature whatsoever arising out of, or in connec on with, the informa on provided herein against ENSafrica and/or
any of its personnel. Any values, such as currency (and their indicators), and/or dates provided herein are indica ve and for informa on purposes only, and ENSafrica does not warrant the correctness, completeness or
accuracy of the informa on provided herein in any way.
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