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Anton Piller: not a ﬁshing expedi on
by Gaelyn Sco

The Anton Piller order is an extraordinary thing. It’s essen ally an evidence-preserving legal mechanism. It allows a party that feels that
their rights are being infringed to approach the court as a ma er of urgency and without no ce to the alleged wrongdoer for an order
sanc oning a raid of the premises of the alleged wrongdoer in order to ﬁnd and preserve evidence that it believes will otherwise be
destroyed. Unsurprisingly, it’s controversial, and it should (theore cally at least) only be granted in excep onal circumstances. It is quite
o en used in the context of IP.
The South African Supreme Court of Appeal (“SCA”) recently had an opportunity to re-examine the Anton Piller order in the case of
Viziya Corpora on v Collaborit Holdings (Pty) Ltd & others. The facts were that Viziya, a Canadian company that develops computer
systems and so ware, signed an agreement with a South African company called Collaborit, in terms of which Collaborit agreed to refer
and sell Viziya’s products in return for fees. There were conﬁden ality and non-compete clauses in the contract. Viziya terminated the
agreement because of a suspected breach. It subsequently went to court and obtained an Anton Piller order that en tled it to search
Collaborit’s premises for evidence. The issue of whether the Anton Piller had been correctly granted eventually made its way to the SCA.
I will quote extensively from the SCA’s judgment as it does lay down the law on Anton Piller orders clearly.
Judge Mathopo described the Anton Piller as follows: “An Anton Piller order is directed at preserving evidence that would otherwise be
lost or destroyed. It is not a form of early discovery, nor is it a mechanism for a plain ﬀ to ascertain whether it may have a cause of
ac on.”
The judge then quoted some famous lines from Judge Corbe in the case of Universal City Studios Inc. v Network Video (Pty) Ltd. In that
case, the judge said that an Anton Piller might be appropriate in a case “where the applicant can establish prima facie that he has a
cause of ac on against the respondent which he intends to pursue, that the respondent has in his possession speciﬁc documents or
things which cons tute vital evidence in substan a on of the applicant’s cause of ac on (but in respect of which the applicant can claim
no real or personal right), that there is a real and well-founded apprehension that this evidence may be hidden or destroyed or in some
manner spirited away by the me the case comes to trial, or at any rate to the stage of discovery, and the applicant asks the Court to
make an order designed to preserve the evidence in some way.”
Judge Mathopo said that that there are various requirements for an Anton Piller, namely:
A prima facie case
Viziya’s case was premised on claims of breach of contract, unlawful compe on and use of conﬁden al informa on, but the judge felt
that the case had not been established. The facts are unedifying but it’s worth no ng that one of the reasons why the judge felt this way
was because there was no evidence that Viziya had ever iden ﬁed to Collaborit what informa on it regarded as conﬁden al.
Speciﬁc (and speciﬁed) documents or things cons tu ng vital evidence
The judge said that the search had been very broad, with 28 of Collaborit’s storage devices (including laptops and phones) having been
copied. The judge said that it was very likely that informa on not rela ng to Viziya would have come up in this exercise. The judge
referred to the case of Non-Detona ng Solu ons v Durie and said this:
“As this court held in para 30 of Non-Detona ng Solu ons, a blanket search for unspeciﬁed documents or evidence, which may or may
not exist, is not permi ed. Viziya was obliged to iden fy the documents it sought to preserve with the necessary degree of speciﬁcity,
possibly by category as occurred in Non-Detona ng Solu ons. Counsel submi ed that ‘things have moved on’ since Corbe JA laid down
as a requirement for an Anton Piller order that the applicant show a prima facie case of the existence of speciﬁc, or speciﬁed,
documents or things that were vital and required preserva on. That is a proposi on that must be ﬁrmly dispelled. The law has not
changed in that regard and this is s ll a requirement for obtaining an Anton Piller order. This requirement serves the important purpose
of balancing the rights of the respec ve par es and enables the court to assess whether there is a reasonable likelihood that without an
order they may be destroyed.”
The judge went on to say this: “In my view iden ﬁca on of vital and speciﬁc informa on is necessary for the preserva on of evidence.
Its context cannot be widened as Viziya wishes to do. Such informa on must be measured against what can be obtained through
discovery. If a party can obtain informa on on discovery, then it means that a party does not need an Anton Piller order, unless it shows
that what would be discoverable would be concealed or destroyed thereby defea ng the purpose of discovery.”
The judge concluded that the search had been a “ﬁshing expedi on”, one that had involved “a departure from the basic premise upon
which Anton Piller orders are granted, namely that they are to preserve evidence, not search for it.” The search “materially prejudiced
Collaborit by unlawfully exposing its core business and proprietary informa on.”
A reasonable apprehension that Collaborit would destroy or hide evidence
The judge said that “the test of a reasonable apprehension is an objec ve one and is based on the view of a reasonable person when
confronted with the facts.” Viziya had not sa sﬁed that test, because it “failed to set out any factual basis for an objec ve conclusion to
be reached of the well-founded and reasonable apprehension that evidence would be concealed.” The judge categorised Viziya’s
evidence of dishonesty on the part of Collaborit as “ﬂimsy”. These words are very important:
“Without a substan ated case of signiﬁcant dishonesty, there cannot be a reasonable apprehension that a party will destroy or conceal
evidence. In every case it is no onally possible that a li gant will, when it comes to the me for discovery, suppress documents which
are adverse to its case. This no onal possibility is not enough. An Anton Piller order is highly invasive and must be restricted to those
cases where, inter alia, there is a substan al case for believing that the respondent will not properly honour its discovery du es in due
course.”
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So,
the Anton Piller had been wrongly granted. Hopefully this judgment
will
make
likelyexpedition
that this happens again!
2/16/2019
Anton
Piller:
notit aless
fishing

Gaelyn Sco

trade mark a orney | director | head of IP department
cell: +27 83 632 1445

No informa on provided herein may in any way be construed as legal advice from ENSafrica and/or any of its personnel. Professional advice must be sought from ENSafrica before any ac on is taken based on the
informa on provided herein, and consent must be obtained from ENSafrica before the informa on provided herein is reproduced in any way. ENSafrica disclaims any responsibility for posi ons taken without due
consulta on and/or informa on reproduced without due consent, and no person shall have any claim of any nature whatsoever arising out of, or in connec on with, the informa on provided herein against ENSafrica and/or
any of its personnel. Any values, such as currency (and their indicators), and/or dates provided herein are indica ve and for informa on purposes only, and ENSafrica does not warrant the correctness, completeness or
accuracy of the informa on provided herein in any way.

info@ENSafrica.com
level 2 BBBEE ra ng (South Africa)

https://www.ensafrica.com/news/Anton-Piller-not-a-fishing-expedition?Id=3328&STitle=IP%20ENSight

2/2

