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The Taxa on Laws Amendment Act, 2018 (“TLAA”), which was promulgated on 17 January 2018, amended South African tax legisla on
by overhauling two provisions rela ng to the reduc on of debt, (the “Debt Beneﬁt Rules”), namely sec on 19 of the Income Tax Act,
1962 (the “ITA”) and paragraph 12A of the Eighth Schedule to the ITA (the “Eighth Schedule”). This ar cle will examine the notable
areas where the legisla on per the TLAA diﬀers and the importance of the ming of the applica on of such amendments.
Some amendments to the Debt Beneﬁt Rules are eﬀec ve retrospec vely, as from years of assessment commencing on or a er 1
January 2018. These proposed amendments were ﬁrst introduced in the Dra Taxa on Laws Amendment Bill, 2018 which was published
for comment on 16 July 2018. This caused a great deal of uncertainty as the proposed amendments were only in dra and were subject
to possible change, which made it diﬃcult for taxpayers to manage their tax aﬀairs during 2018.
In this regard, the most signiﬁcant amendments relate to paragraph (a) of the deﬁni on of “concession or compromise”. Previously, the
deﬁni on of “concession or compromise” included “any arrangement in terms of which—
(a) any—
(i) term or condi on applying in respect of a debt is changed or waived; or
(ii) obliga on is subs tuted, whether by means of nova on or otherwise, for the obliga on in terms of which that debt is owed …"
(our emphasis added)
Therefore, under the previous sec on 19 and paragraph 12A of the Eighth Schedule to the ITA, changes to any terms or condi ons
applying to exis ng arrangements would give rise to a “debt beneﬁt” where the face value of the debt exceeded the market value
thereof as a result of the change. The change to the term or condi on need not have resulted in a new debt or nova on of the exis ng
debt. Thus, any change that could result in a change in the market value of the debt would (in the absence of an exclusion applying)
have had far-reaching consequences for debt arrangements that were normal in the course of business, for example, changing the
interest rate or extending the repayment date of a debt.
As per the TLAA, paragraph (a) of the deﬁni on of “concession or compromise” has been amended to include “any arrangement in
terms of which—
(a) a debt is—
(i) cancelled or waived; or
(ii) ex nguished by—
(aa) redemp on of the claim in respect of that debt by the person owing that debt or by any person that is a connected person in
rela on to that person; or
(bb) merger by reason of the acquisi on, by the person owing that debt, of the claim in respect of that debt, otherwise than as the
result or by reason of the implementa on of an arrangement described in paragraph (b) …”
Therefore, the approach taken in deﬁning “concession or compromise” under the current sec on 19 and paragraph 12A of the Eighth
Schedule to the ITA, is much narrower and is welcomed, in that not all changes to terms or condi ons applying to exis ng arrangements
would cons tute a concession or compromise, which could have given rise to a “debt beneﬁt” where the face value of the debt
exceeded the market value thereof.
The reason for the amendment provided in the Explanatory Memorandum to the Dra Taxa on Laws Amendment Bill, 2018 is that
“although there is an understanding that voluntary intra-group debt subordina ons may be used for tax structuring, however, the
inclusion of any changes in the terms or condi ons of a debt as a “concession or compromise” may have the unintended consequence
of aﬀec ng legi mate transac ons”.
As the taxpayer has been placed in a be er posi on as a result of the amendments, the retrospec ve nature of the amendments does
not dilute the presump on that an amendment to legisla on should be prospec ve as it was previously held in S v Mhlungu, which held
that the presump on was not intended to exclude the beneﬁts of rights but rather to prevent the limita on of rights.
On the other end of the spectrum are amendments to sec on 19 and paragraph 12A of the Eighth Schedule to the ITA, which are
poten ally onerous to the taxpayer, in that they are eﬀec ve prospec vely as from years of assessment commencing on or a er 1
January 2019.
Such notable amendments include the inser on of sec on 19(6A) read with the subs tu on in paragraph 12A(4)(b) of the Eighth
Schedule. In broad terms, these provisions have been inserted to address situa ons where a debt was applied to fund an asset which is
disposed of in a year prior to the year in which the debt beneﬁt arises.
The impact of these provisions is eﬀec vely that if the amount of capital gain or loss or recoupment that a taxpayer would have had,
had a debt beneﬁt arisen, diﬀers from the amount of capital gain or loss or recoupment that arose by virtue of the disposal, then the
diﬀerence must be taken into account for purposes of determining a capital gain or loss or recoupment in terms of sec ons 19 or
paragraph 12A, in the year in which the debt beneﬁt arises.
Although the current amendments ck all the boxes here, an important considera on is whether the future applica on of the legisla on
to events from the past (ie, retrospec ve applica on of legisla on), is uncons tu onal. In Pienaar Brothers (Pty) Ltd v CSARS and the
Minister of Finance, the High Court dealt with the Taxa on Laws Amendment Act, 2007 which inserted sec on 44(9A) into the ITA. The
court, in that case, held that it is not necessarily uncons tu onal for legisla on which is not in favour of the taxpayer to be
retrospec ve. The decision has not been challenged in a higher court, however this case should not be viewed as authority that any
amendments made to the legisla on that are made retrospec vely would pass cons tu onal muster. The par cular context and impact
of the amendment for the taxpayer as well as the ﬁscus would need to be considered.
Therefore, in our view, the amending legisla on rela ng to sec on 19(6A) and paragraph 12A(4)(b) of the Eighth Schedule has correctly
been made prospec ve and not retrospec ve.
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