
 

 

* 本文件仅供指定收件人使用，可能包含保密信息。如果您并非指定收件人，谨此通知您对本文件的任何使用和

传播均被严格禁止，并敬请立即联络发件人、销毁本文件的所有信息。谢谢合作。 

THIS DOCUMENT IS INTENDED ONLY FOR THE USE OF THE ADDRESSEE AND MAY CONTAIN CONFIDENTIAL OR 

LEGALLY PRIVILEGED INFORMATION. If you are not the intended recipient, you are hereby notified that any use or 

dissemination of this document is strictly prohibited and please kindly contact the sender immediately and destroy all copies 

of the original message. Thank you for your assistance. 

* 中伦是一家特殊的普通合伙制律师事务所 Zhong Lun is formed as an LLP under PRC law. 

 
   

北京  •  上海  •  深圳  •  广州  •  武汉  •  成都  •  重庆  •  青岛  •  杭州  •  南京  • 海口  •  东京  •  香港  •  伦敦  •  纽约  •  洛杉矶  •  旧金山  •  阿拉木图 

Beijing • Shanghai • Shenzhen • Guangzhou • Wuhan • Chengdu • Chongqing • Qingdao • Hangzhou • Nanjing • Haikou • Tokyo • Hong Kong • London • New York • Los Angeles • San Francisco • Almaty 

 

 

 
The Nature Of The Chinese Unreliable Entity List 

 

The Ministry of Commerce of the People’s Republic of China (“MOFCOM”) 

issued the Provisions on the Unreliable Entity List1 (MOFCOM Order No. 4 of 2020, 

hereinafter referred to as the “UEL Provisions”) on September 19, 2020. On February 

16, 2023, MOFCOM designated Lockheed Martin Corporation and Raytheon Missiles 

& Defense as the first two unreliable entities and decided to impose a range of sanctions 

on them2. 

The UEL Provisions articulates two sides of the same coin – with investigations 

on one side, and sanctions on the other. The recent designation of the afore-mentioned 

American companies as unreliable entities serves as an example of direct sanctions. 

Nevertheless, in our opinion, the UEL Provisions is fundamentally concerned with 

investigations. 

1. The side of investigations features procedural and substantive rules 

Articles 5 to 7 of the UEL Provisions provide clear guidance on the competent 

authority, main procedures, and key considerations for investigations when an 

investigation of a targeted entity is under way. Article 5 specifies the competent 

authority in charge of and the initiation process for such an investigation. Article 6 

explains the investigation method to be employed, as well as the suspension, 

termination, and resumption of the investigation proceedings under certain 

 
1 http://english.mofcom.gov.cn/article/policyrelease/questions/202009/20200903002580.shtml. 
2 https://www.chinadaily.com.cn/a/202302/16/WS63ee175ca31057c47ebaf3c0.html. 
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circumstances. And Article 7 illustrates the key factors that the competent authority will 

consider in determining the reliability of an entity subject to investigation.  

In terms of the competent authority, the UEL Provisions entrusts the working 

mechanism of UEL, a cross-agency body, as the competent authority under the UEL 

Provisions. As MOFCOM is the core agency of the working mechanism, it is reasonable 

to consider MOFCOM as the main authority in charge of conducting UEL 

investigations.   

Despite the concise wording, these articles stipulate the rights and obligations of 

both the competent authority and respondents. First, the UEL Provisions imposes 

mandatory procedural obligations on the competent authority. For example, the UEL 

Provisions requires the competent authority to ensure transparency in investigations by 

releasing the initiation notice and notice to the public. Second, respondents also have 

the right to defend themselves of their own will before the competent authority. If 

respondents choose to respond before the competent authority, we believe that 

legitimate procedural and substantive rights under Chinese trade laws will be 

automatically triggered and conferred on the interested parties.  

With respect to the factors to be considered, Article 7 requires the competent 

authority to look into a range of important factors before deciding on the unreliability 

of a targeted entity. These factors include (1) the degree of danger to national 

sovereignty, security, or development interests of China; (2) the degree of damage to 

the legitimate rights and interests of enterprises, other organizations, or individuals of 

China; (3) whether being in compliance with internationally accepted economic and 

trade rules; and (4) other factors that shall be considered. Given the complexity of these 

factors, a thorough analysis, including comparison, contrast, and counterfactual 

analysis, may be necessary for the competent authority to reach factual findings. 

Regarding the investigation method, the UEL Provisions clearly outlines the 

methods that the competent authority may adopt. Article 6 explicitly lists three types of 

methods available , including inquiring, consulting, and copying documents. When 

necessary, the competent authority is also empowered to deploy “other necessary 

means”. Given the scope of the investigations, the competent authority may resort to 
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plenty of means in its arsenal to conduct such investigations. 

2. On the side of sanctions, there still stands a chance of investigations 

Article 8 of the UEL Provisions authorizes the competent authority to impose 

direct sanctions on targeted entities “where the facts about the actions taken by the 

relevant foreign entity are clear”. However, even when direct sanctions are imposed, 

there may still be room for investigations.  

In such scenarios, “facts” remain the top issue under investigation. As the UEL 

Provisions requires established facts about the actions taken by relevant entities before 

the competent authority can impose direct sanctions, it is reasonable to assume that the 

competent authority has already conducted an investigation and drawn relevant 

conclusions about the facts and the alleged actions. Further, even if the “facts” are 

already clearly exhibited, the targeted entity may still present defenses to elaborate on 

the condition, context and scope of its actions, as well as other mitigating factors that 

may reduce the negative impact of the alleged actions and alleviate the unreliability of 

the entity.  

The other issue worth investigating is the factors that lead to the designation of the 

targeted entity as “unreliable”. Article 7 of the UEL Provisions identifies the negative 

effects of the alleged actions on national interests, business interests, and consistency 

of international economic and trade rules as the factors for the competent authority to 

consider when making a determination. 

Therefore, even under the scenario of direct sanctions, investigations are still 

possible to establish the facts. Additionally, the targeted entity may present a defense 

that challenges the competent authority’s conclusion about its alleged actions. 

3. The sanctions are based on the results of an investigation 

The UEL Provisions enables the competent authority to structure comprehensive 

measures to sanction an entity when relevant investigations are concluded.Hence, an 

investigation may wind up with sanctions slapped against an entity. 

One of the most important aspects of the investigation process is the amount of 

fines to be imposed. For example, as outlined in the first UEL designation, the amount 

of fine is directly linked to the contract value of certain arms sales. Therefore, in order 
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to quantify the fine, the competent authority needs to find out the scope and timespan 

of the sales as well as the contract value of the sales under investigation. It is reasonable 

to assume that calculation of the fine must be based on established facts. In addition, 

when viewed through the lens of other trade laws, certain facts need to be factored in 

to decide whether a fine to be imposed is appropriate. Therefore, an investigation of 

relevant facts is warranted. 

Our Perspective 

The UEL Provisions is a new administrative tool that MOFCOM can utilize in 

trade law areas to protect and promote national interests as well as business interests. 

While the UEL functions in resemblance to the Specially Designated Nationals And 

Blocked Persons List (“SDN List”), the UEL Provisions gives weight to investigations 

in its implementation and enforcement. Considering the nature and purpose of the UEL 

Provisions, the UEL tends to be an administrative tool and investigation is a critical 

component of the UEL’s administrative function, providing a platform for interested 

parties to voice their opinions and defend their rights. 

With legal rights and obligations clearly articulated under the UEL Provisions, the 

UEL Provisions ensures that the competent authority conducts investigations in a 

transparent and accountable manner. The competent authority may utilize the 

investigation process to hear comments and arguments from the respondents and other 

interested parties. The respondents and other interested parties have the opportunity to 

participate in the investigation process and defend their legitimate rights. As such, the 

UEL Provisions provides a framework for transparent and accountable investigations 

that respect the rights and obligations of all parties involved; it also ensures that the 

competent authority considers all relevant information before making a determination, 

which leads to a more reasonable and just outcome.  
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